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cyzxe6Ha51 9KCIICPTU3a, TCOpHUA OHepaTHBHO-pOBBICKHOﬁ ACATCIIBHOCTHU

CraTtyc aaBoKaTa, yuacTue aJBOKATa B YITOJJOBHOM CY/I0NPON3BOACTBE

AHHOTaLMS. l['ocymapctBo,  rapanTupys  0OpaBO  Ha  TOJIYyYECHUE
KBUTU(DUIIMPOBAHHON IOPUJIUYECKON TMOMOIIM, TEM CcaMbiM B3sJ0 Ha celd
KOHCTUTYIIMOHHYIO 00S3aHHOCTh 00ECHEUYUTh KAKIOMY HYKIAIOLEMYCs JOCTATOYHO
BBICOKUH YPOBEHB JIO0OTO U3 BUJIOB MPEIOCTABISIEMON IOPUANIECKON TOMOIIHU. DTy
00513aHHOCTh TOCYJIapCTBO BO3JIOXKHWIIO Ha aJBOKaTa, mpeaycMoTpeB B 4. 1 cr. 1 @3
«O0 agBOKaTCKOW JEeATENbHOCTH U aABoKaType B Poccuiickoii ®@exepaunn» npaBo
Ar000r0 TpaXkJIaHWHA Ha TOJIYyYEHHE MMEHHO KBaJIM(ULIHMPOBAHHON HOPUINYECKON
IIOMOIIIH.
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CyaoIrnpounu3BoacTBoO

CornacHo mnpasoBoil mno3unuu KonctutynuonHoro Cyaa P® no stomy
BOIIPOCY IOCYJApPCTBO JOJIKHO: BO-IIEPBBIX, O0ECHEYUTh YCIOBHS, CIIOCOOCTBYIOIINE
MOJITOTOBKE KBATH(PUITUPOBAHHBIX IOPUCTOB JUISI OKa3aHUS TPaKIaHAM Pa3TMIHBIX
BUJIOB IOPHUIMYECKON MOMOILIH, B TOM YHUCJE B YrOJIOBHOM CYyJOINPOU3BOJCTBE, BO-
BTOPBIX, YCTAaHOBUThH C JTOW IIEJbI0 OMNpENeNIeHHbIe NPO(ecCHOHaIbHbIE U HHBIC
KBTI (PUKAIIMOHHBIE TPEOOBAHUS U KPUTEPHH.

Jis mpuoOpeTeHust craryca ajBOKaTa, [alolllero IpaBO Yy4yacTBOBaTh B
CyJOINpPOU3BOJICTBE, HEOOXOAUMBI  OMNPEJCICHHBIH  YpOBEHb  HOPUIUYECKOTO
oOpa3oBaHusl, CTAX PadOTHI MO IOPUAMYECKON CHEIHMAIBHOCTH WU CTAXUPOBKU B
aJBOKAaTCKOM  OOpa3oBaHUM, IMOJOXHUTEIbHOE pEIIeHUE  KBaTU(PUKAIIMOHHOM

KOMHUCCHUH, IIPUHUMACMOC II0CJIC CAa4Yn KBaJII/I(l)I/IKaHI/IOHHOFO 9K3aMCHa, OTCYTCTBHC



HETIOTAIlICHHOM WJIM HECHSATOM CYJAMMOCTH 332 COBEPIICHUE YMBILUICHHOTO
npecryrieHusi. Hapsany ¢ 3tum  3akoHOM 00 aJBOKATCKOM  JESATEIbHOCTU
NPEAYCMOTPEHbl  CHElUadbHble TpPeOOBaHMS K  OpPraHU3alMu  aJIBOKATCKOM
NEATeIbHOCTY W aJBOKaTypbl, a TakKe€ KOMIUIEKC [pPaBOBBIX TapaHTHUH,
00ecleynBaIINX HE3aBUCUMOCTh aJBOKaTa MpPH OCYIIECTBICHHUM MM CBOHUX
00sI3aHHOCTEM, TOJHOTY M KauyeCTBO NPEJAOCTABIISIEMBbIX OPUIUUECKUX YCIYT,
CTPaxOBAHUE PUCKA €r0 OTBETCTBEHHOCTH 32 HAPYILICHHUE YCIOBHM 3aKJIIFOYEHHOI'O C
JIOBEPUTEJIEM COTJIAIICHUS.

[Ipennucanus cr. 48 Koncrurynuun PO o kBanuduumupoBaHHON FOPUINIECKON
oMol TpeOyIOT OT aJBOKaTa aKTUBHOTO U YMEJIOTO MCIIOJIb30BAaHUS BCEX CPEJICTB
3alIUTBl  HMHTEPECOB  JOBEPUTEIS, TMPEIYCMOTPEHHBIX W HE  3allpellCHHBIX
JEHUCTBYIONIUM 3aKOHOJATenbCcTBOM. Kak yOenuTenbHO TOKa3bIBaeT MPAKTUKA |
OTMEUYaeTcs B JIUTEepaType, HEOOXOJUMO HE TOJbKO 3HATh 00 3THUX BO3MOKHBIX
CpeIcTBax, HO U yMETh UX d(PPEKTUBHO U CBOEBPEMEHHO MCIIOIB30BaTh [2, C. 42].

[To muenunro B.H. KygapsBuesa, rocymapcTBo, Bo3jaras Ha ajaBokara IyO-
JUYHYIO 00513aHHOCTh OKa3bIBaTh KBATM(PUITMPOBAHHYIO IOPUINYECKYIO TIOMOIIb, TEM
caMbIM, TapaHTupyeT (00ecreuynBaeT) KaxJaoMy >KEJaomeMy JTOCTATOYHO BBICOKHMA
YPOBEHB JIH000T0 U3 BUJIOB MPEOCTABIIEMON OpUANYECKON oMoty [3, ¢. 17].

AJIBOKaTypa Kak HMHCTUTYT TPa)KJIaHCKOTrO OOIlleCTBA HE BXOJUT B CUCTEMY
OpraHoB IOCYJIapCTBEHHOM BJIACTH M MECTHOIrO camoyrpasiieHus. OIHAKO B LEAX
obecrieueHus1 AOCTYIMHOCTHU JUIsl HACEJICHUS! FOPUIUYECKOW TMOMOIIM U COACHCTBUS
aJIBOKATCKOW JESATETHPHOCTH OPTaHbl TOCYAApCTBEHHOW BIIACTH OOECIICUMBAIOT Ta-
PaHTUU HE3aBHCHUMOCTH aJ[BOKATYPBI, OCYILIECTBISIOT (DUHAHCUPOBAHUE JEATEIb-
HOCTH aJIBOKATOB, OKa3bIBAIOIIUX HOPUIUYECKYIO IMOMOIIL Tpa)KJjaHaM OECIIaTHO B
CIIy4asix, IpeyCMOTPEHHBIX 3aKOHOM.

Oco0y10 3HaUUMOCTh KOHCTUTYIIMOHHOE MPEANUCAHUE O MPaBE HA MOJIyYCHHUE
KBUTH(DUITMIPOBAHHON FOPUIUIECKON TIOMOIIM TPHOOpEeTaeT B OONACTH YTOJOBHO-
IIPOLECCYAIBHBIX MPABOOTHOLIEHHUM, MOCKOJIBKY MUMEHHO 31€Chb KOHCTUTYL[MOHHBIC
npaBa U CBOOOIbI YEJIOBEKA U TPaXKJaHUHA OTPAHUYUBAIOTCS CAMBIM CYIIECTBEHHBIM

obpazom.  Jlymaercs, He  CiIydyalHO OCHOBHBIM  HauyajaM  YrOJIOBHOTO



cynomnpousBojacTBa B Konctutynuu PO yneneHo 3HauuTeNnbHO 0OJibIlle BHUMAHWS,
4YeM APYTUM BHJAM CYJIONPOU3BOJICTBA.

Conepxxanue craryca aJBoKara, OCYLIECTBIISIIONIETO CBOIO JEATEIBHOCTH B
MHTEpECaxX JOBEPUTENSI MO YTOJOBHOMY JIEy, OMpENEseTcss 4epe3 OOIIenpaBoOBOE
MOJIO)KEHHUE JIMYHOCTH, a TAKK€ COBOKYITHOCTH MpPaB M O0S3aHHOCTEH, MPEIyCcMOT-
PEHHBIX YTOJIOBHO-MIPOIIECCYaNbHBIM 3aKOHOM. OOYCIOBJIEHO 3TO OOIIMM IOJO-
KEHUEM TEOPHUHU IIPaBa, 10 KOTOPOMY IPABOBOM CTAaTyC €CTh KOPUAWYECKU 3aKpel-
JICHHOE TMOJIOKEHUE JIMYHOCTU B OOIECTBE U TOCYAapCTBE C perjaMeHTaIlued OT-
pacieBoro craryca cyObeKTa MPaBOOTHOIICHHU TEM 3aKOHOMATEIHLCTBOM, B PaMKax
KOTOPOTO YCTAHOBJIEHBI €r0 CyOBbEKTUBHBIE MTPaBa U IOPUINUYECKUE O0A3aHHOCTH.

VYuyactue aBokara B yrOJOBHOM CYJONPOU3BOICTBE CIEAYET XaPAKTEPU30BATh
KaKk  KBaJU(UIMPOBAHHYI0  IOPUAMYECKYIO  IOMOIIb,  OKa3blBAEMYIO  Ha
npodeccuoHanbHOl OCHOBE JIMLIAMU, TOJYYMBIIMMH CTaTyC aJlBOKaTa B MOPSJIKE,
YCTAaHOBJICHHOM 3aKOHOM, (PM3WYECKHM U IOPUAMYCCKUM JIIaM (JIOBEpUTEISIM) B
HEeJSIX 3allUThl WX TpaB, CBOOOJ M HMHTEPECOB, a TakKe OOeCredeHus OCTyma K
MIPaBOCYIHIO.

CornacHo cr. 6 3akoHa 00 agBOKATCKOM ACSATEIBHOCTH M aJBOKAType TMOJ-
HOMOYMS aJBOKATa, YYacCTBYIOIIETO B KauyeCTBE MPEACTABUTENS WM 3al[UTHUKA
JIOBEPUTENST B YIOJOBHOM CYJIONPOW3BOJICTBE, PEMVIAMEHTUPYIOTCS COOTBETCT-
BYIOIIMM MPOLECCYallbHBIM 3aKOHOJATENLCTBOM Poccuiickot ®enepauuu. B ciy-
qasx, NpeayCMOTPEHHBIX (eJiepabHbIM 3aKOHOM, aJIBOKAT JOJDKEH UMETh OopJiep Ha
UCIIOJTHEHUE TOPYYEHUS, BbIJABAEMbI COOTBETCTBYIOIIUM aJBOKATCKUM 0Opa-
3oBaHreM. HukTo He BmopaBe TpeOOBaTh OT aJBOKaTa W €ro JIOBEPUTEIs
OpeAbsIBICHUS COTJIAlIeHUs 00 OKa3aHUM FOPUIUYECKONW MOMOIIU JJIsi BCTYIUICHHS
aJIBOKaTa B JEJO.

B cootrBerctBuu ¢ m. 1 4. 1 cT. 7 3akoHa 00 aJBOKATCKON AESATEIBHOCTU U
aJIBOKAType aBOKAT 00s3aH YECTHO, pa3yMHO M JOOPOCOBECTHO OTCTaWBATh MpaBa M
3aKOHHBIE UHTEPECHI JOBEPUTEIS] BCEMU HE 3aMPEIICHHBIMU 3aKOHOAATENbCTBOM PD
cpeacTBaMu. B kauecTBe CaHKIMM 3a COBEPUICHHE MOCTYMKA, MOPOYAIIET0 YECTh U

JOCTOMHCTBO aJBOKATA WJIA YMAJSIOLIETO aBTOPUTET aJBOKATYypbl, IPELYCMOTPEHO



npekpaiienne craryca agaBokara. B 4. 1 cr. 49 VIIK P® chopmynupoBana obOmias
00s3aHHOCTh a/IBOKATa-3alIUTHUKA OCYIIECTBISATh 3alIUTy MpPaB M HHTEPECOB
MOJ03PEBAEMbIX U OOBHUHSEMBIX, OKa3blBaTb WM IOPUIUYECKYI0 TOMOIIL IIPHU
IIPOM3BOJICTBE MO YTOJOBHOMY Aeiy. Mexay TeM B cT. 7 3akoHa 00 aJBOKaTCKOM
NESTENBbHOCTA U a/IBOKAType YKa3bIBA€TCs, YTO aJBOKAT 00s3aH 3alIUINATh TOJIBKO
3aKOHHBIE HWHTEPECHl JOBEPUTENSl. 3aKOHHBIE HMHTEPECHI — 3TO «IPEKIE BCEro
MHTEPECHI, KOTOPBIE 3aKPEIUICHBI B 3aKOHE, a TaK)KE€ MHTEPECHI, KOTOPHIE XOTS U HE
IIPEyCMOTPEHbl KOHKPETHOM IPaBOBOM HOPMOM, HO BBITEKAalOT M3 3aKOHA,
COOTBETCTBYIOT EMY».

VYronoBHo-nporieccyanbHas ¢opma OKa3aHUs KBaTU(UIMPOBAHHON IOPUJIU-
YECKOW MOMOIIHY — 3TO YCTAHOBJICHHBIN 3aKOHOM MOPSAOK MPUBJICUEHUSI K YUACTHIO B
YTOJIOBHOM  CYJOTPOM3BOJICTBE  CIEIUAIBHOTO CyOBEKTa, YIOJTHOMOYEHHOTO
OKa3bIBaTh HOPUAUYECKYIO MOMOIb, U MPaBUJa, B COOTBETCTBHUM C KOTOPHIMU OHa
OJKHA OBITH OKa3aHa.

Cnenyer paznmuuaTh OOImIME W CIENMAIbHBIE TpaBWia  OKa3aHUs
KBATU(UIIMPOBAHHON opuanueckoil mnoMoury. OOIUMH SBJISIIOTCS 3aKOHHOCTh M
npodeccHOHaIbHBIN CTaTYC YIOJIHOMOYEHHOTO CYObheKTa (B OOJBIIMHCTBE CITy4aeB —
31O anaBokar). CrnenuaibHble MpaBUiia BeChMa pa3HooOpa3Hbl. B 3aBUCHMOCTH OT uX
cozepkaHusl 1 00pa3zyeMoi COBOKYITHOCTH MOJICHO BBIJICIIUTH HECKOJIHKO BapHAHTOB
YTOJIOBHO-IIPOIIECCYATbHOM (OPMBI OKa3aHWs KBATU(OUIIMPOBAHHON IOPUIAMYECKON
MOMOIIM B YTOJIOBHOM CYAONPOU3BOJCTBE, T.€. MPOBECTHU ee qudPpepeHIIaInIo.

Hymaercs, cnenyer cormacutbess ¢ b.M. byprepom, KOTOpbeId K 4YuHCIy
npoleccyaibHbIX (OPM ydacTHs aJBoKaTa B JOCYACOHOM MPOU3BOACTBE OTHOCHUT:

a) 3alUTy IIPaB U 3aKOHHBIX UHTEPECOB MOJ03PEBAEMOTr0, OOBUHSIEMOTIO;

0) MpeACTaBUTENHCTBO aJBOKATOM HMHTEPECOB MOTEPIIEBIIETO, TPaXKIaHCKOTO
UCTIA, TPAXXIAHCKOT0 OTBETUYMKA M YaCTHOTO OOBUHUTEIIS;

B) OKa3aHUE IOPUANYECKON TOMOIIN CBUJIETEIIO;

I) OKa3aHWe OPUIUYECKOW T[OMOIIM JHUIy, B TOMENIEHUU KOTOPOTO

IPOU3BOAUTCS OOBICK.



Hapsany ¢ VYIIK P® craryc aaBokara B yIrOJIOBHOM CYJIOIPOU3BOJCTBE
ornpenensieTcss 3aKOHOM 00 aJIBOKATCKOM NIeATeNbHOCTH U ajBokarype. CpaBHUTEb-
HBIM aHaM3 3THUX JABYX 3aKOHOB CBUIETENILCTBYET O PA3IMYHOM MOJAXOJE 3aKOHO-
Jatens K ONpeesIeHnI0 00beMa IpaB aJIBOKaTa, YYacTBYIOIIErO B YTOJIOBHOM JIEe€.
Eciu B 3akoHe 00 agBOKATCKOWM AEATENBHOCTH M aJBOKAType JaH OOIIUM CTaTyc
anBokara, To B YIIK P® 310T cTaTyc yKe 3aBUCUT OT MPOLECCYAJIBHOIO MTOJIOKEHUS
JOBEPUTEIIS.

MakcumalibHblii 00bEM MpOIECCYaNbHBIX IpPaB HMMEET aJIBOKAT-3aIIUTHHUK
1o/103peBaeMoro, oOBHHseMOro. B craryce ke mpencraBuTeNs agBOKar oOjaaaer
TEMHU MpPaBaMU, KOTOPBIE MPEAOCTABIEHbI COOTBETCTBEHHO MOTEPIIEBIIEMY, Tpax-
JAHCKOMY HCTIy, TPa)XJIaHCKOMY OTBETUMKY M 4YacTHOMY oOBuHuUTENtO [1, c. 53].
IIpu 3TOM creayer MMeTh B BHUJY, YTO 3aKOHOIIOJIOKEHUS O MPOU3BOJHOCTH IPaB
aZBOKaTa OT INIpaB IMPEJICTaBIAEMOr0 MM JIMIIA HeJb3s TOJIKOBaTh OYKBaJbHO,
IOCKOJIBKY MX 00BEM MOKET 3aBUCETh OT BOJM 3TOIO JIUIA, & TAK)KE HEBO3MOKHOCTH
neperayy HEKOTOPBIX IpaB, HAPUMEP, IIpaBa MOTEPIIEBIIErO0 Ha Jady NOKa3aHMM.
Eme w™enbiieid coBokynHocTeio mnpaB no YIIK P® oOnagaer anBokar,
OTCTaWBAalOUIMI WHTEpeCchl cBUAETENsA. I COBEpIIEHHO HE ONPENENeH CTaTyc
aJiBOKaTa MpPU €ro y4yacTUU B MPOHM3BOJICTBE OOBICKA y JIMIA, KOTOPOE IMPUTIIACUIIO
€ro I OKa3aHUs FOpUINYECKON TOMOLIH.

Takum  oOpa3om, JEATEIBHOCTh MO OKa3aHUIO  KBATH(UIIMPOBAHHOM
IOPUAMYECKOM MOMOUIM B JOCYJEOHOM MPOU3BOJICTBE IPOTEKAET B YIrOJOBHO-
nponeccyaibHor (opme, KoTopas OOsA3bIBa€T COBEpIIATh JACUCTBUA, MPUHUMATH
pelIeHrs B OIPEIEJICHHBIX 3aKOHOM MOPSAJKE M MOCIEI0BATEIBHOCTH, CO3/1aBas
HEO0OXOIMMbIE YCIIOBHS AJI1 00ECIIEYeHUs 3allUThI IPaB U 3aKOHHBIX UHTEPECOB JIMII,
y4acTBYIOIMX B aene. [Ipu eaquHCTBE OCHOBHBIX CBOMCTB MPOIECCYaTbHON (POPMBI
3aKOH JomyckaeT ee auddepeHnuanuio (pasHooOpasue) B OTACIBHBIX CiIydasx, B
quciie KOTOPBIX (POpPMBI y4yacTHsl agBOKaTa B JIOCYJCOHOM MPOHM3BOACTBE IMpPH

OKa3aHWH KBaTU(UIIUPOBAHHON IOPUANYECKON TTOMOIIIH.
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